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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 18" day of March 2010, upon consideration of the dppék
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a). it appears to the Court that:

(1) The defendant-appellant, Carlos Ortiz, filedagpeal from the
Superior Court’'s December 18, 2009 order denyirsgskicond motion for
postconviction relief pursuant to Superior Courin@nal Rule 61. The

plaintiff-appellee, the State of Delaware, has nabte affirm the Superior

1 On February 25, 2010, the Court granted the agmisl request to respond to the
motion to affirm. Therefore, we also have consdethe appellant’s response to the
motion to affirm, which was filed on March 8, 2010.



Court’s judgment on the ground that it is manif@sthe face of the opening
brief that the appeal is without meTitwe agree and affirm.

(2) In May 2003, Ortiz was found guilty by a SuperCourt jury
of two counts of Rape in the First Degree, threent® of Endangering the
Welfare of a Child, six counts of Possession of ieedfm During the
Commission of a Felony, and one count each of AtitethRape in the First
Degree, Kidnapping in the First Degree, Burglarytie First Degree,
Aggravated Menacing, Terroristic Threatening, anddession of a Deadly
Weapon By a Person Prohibited. Ortiz was senterntced34 years
incarceration at Level V, to be suspended afteye&8s for declining levels
of supervision. This Court affirmed Ortiz’ convims on direct appeal.
This Court also affirmed the Superior Court’'s dén@ his first
postconviction motiof.

(3) In this appeal, Ortiz claims that the Supel@ourt erred by
admitting an out-of-court statement by his wifeg gorimary victim of his

crimes, to the police, thereby violating his rigltsder the Confrontation

% Supr. Ct. R. 25(a).
3 Ortizv. Sate, Del. Supr., No. 320, 2003, Veasey, C.J. (Jan2064).
* Ortizv. State, Del. Supr., No. 205, 2007, Jacobs, J. (Dec. @072



Clause, in accordance with the ruling of the Uni&dtes Supreme Court in
Crawford v. Washington, 541 U.S. 36 (2004).

(4) In his postconviction motion filed in the Sujpe Court, Ortiz
claimed generally that “testimonial statements” haén admitted illegally
at his Superior Court trial in violation of the ind in theCrawford case. He
did not specifically identify the nature of thetstaents or whose statements
they werée® In its December 18, 2009 order, the Superior €determined
that Ortiz’ motion was time-barred pursuant to RGIKi)(1) and that his
conclusory claim was insufficient to overcome tlmet bar under Rule
61(1)(5). Because Ortiz did not specificallyepent his claim concerning
his wife’s statement to the Superior Court in tinst instance, we decline to
address it for the first time in this appéal.

(5) Evenif viewed on the merits, Ortiz’ claimusavailing because
the ruling inCrawford does not apply if the declarant is available farser
examination at trial. In Ortiz’ case, his wife tted at his trial and was
available for cross-examination. As the Unitedt&teSupreme Court held

in Crawford, “when the declarant appears for cross-examinattanal, the

> In Crawford, the United States Supreme Court held that itvi®kation of the
Confrontation Clause to admit a declarant’s out@ditt statement at trial when the
declarant is unavailable for cross-examination.

® In his direct appeal, Ortiz claimed, unsuccesgfulat his son’s out-of-court statement
was inadmissible. In his first postconviction nooti Ortiz claimed, unsuccessfully, that
his children’s out-of-court statements were coerced

" Supr. Ct. R. 8.



Confrontation Clause places no constraints at mlitree use of his prior
testimonial statement$.”

(6) It is manifest on the face of the opening tttat the appeal is
without merit because the issues presented on hppeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,
there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State ofdbare’s
motion to affirm is GRANTED. The judgment of theigrior Court is
AFFIRMED.

BY THE COURT:

/sl Carolyn Berger
Justice

8 Miller v. Sate, 893 A.2d 937, 953 (Del. 2006) (quotiGgawford v. Washington, 541
U.S. 36, 59 (2004)).



